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PER CURI AM *

Convicted of possessing nethanphetamne wth intent to
distribute (21 U S.C. 8§ 841(a)(1l)), assaulting a federal enployee
(18 U S.C § 111), and using a firearmin relation to a crine of
violence (18 U S.C. 8 924(c)(1)(A)), Edward Joe Marquez was
sentenced to, inter alia, 171 nonths inprisonnent. He chall enges:
the sufficiency of the evidence; and the exclusion of his wife's

purportedly mtigating testinony. AFFI RVED.

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



| .

On 5 April 2006, approximately 15 state and federal Oficers,
wearing bullet-proof vests identifying them as |aw enforcenent,
served a “no knock” search and arrest warrant at Marquez’
resi dence. Upon entering the house, shouting “Sheriff’s
Departnent, search warrant”, Oficers were confronted by two pit-
bul | dogs. Wen one lunged at the Oficers, they shot and injured
it. O ficers then heard Marquez noving furniture to barricade
hinmself in a back room A protracted confrontation ensued.

Marquez testified he was unaware the Oficers were |aw
enforcenent, but feared they were a rival notorcycle gang. Ohers
present testified Oficers inside and outside the house yell ed they
were | aw enforcenent. In response, Marquez threatened to shoot
themif they opened his barricaded door.

Following failed attenpts to subdue Marquez, Oficers fired
five rounds of tear gas into his room After the fifth round
Marquez fired his .45 caliber pistol toward an Oficer within the
house, who had been communicating with him That shot stopped in
an interior wall, approximately 22 feet fromthe Oficer. Oficers
di scharged three additional tear-gas rounds. Marquez responded by
firing at an Oficer outside the house, hitting the Oficer’s
unmar ked police car. Fol | om ng negoti ations, Marquez eventually
di sassenbled his firearm placed it outside the room and was

arrest ed.



After being read his Mranda rights, Marquez admtted firing
the two shots, but clainmed he ained at the ceiling; no bullet holes
were found there, however, and ballistics tests showed Mrquez’
weapon fired the bullets that struck the interior wall and the
unmar ked car.

The search of Mrquez’ property produced: 5.5 grans of
met hanphetamne in his car; and tools and ingredients to nmake
met hanphetam ne (e.g., muriatric acid, Coleman fuel, rubbing
al cohol, table salt, hydrogen peroxide, and iodine) in his barn.
One Oficer present testified he has never seen those itens
t oget her when they were not involved in nmethanphetam ne creation.
The O ficers further reported a fresh chemi cal scent inthe air, as
i f met hanphet am ne had been cooked there recently.

.

Mar quez contends: the evidence was insufficient to prove he
intended to assault Ilaw enforcenent Oficers and possessed
met hanphet am ne; and the district court erred in excluding his
wfe' s testinony, offered to show he was a Vietnam veteran
suffering from Post-traumatic Stress Disorder. Both clains |ack
merit.

A

Mar quez noved for a judgnent of acquittal at the cl ose of the

Governnent’s case and renewed it at the close of all the evidence.

[Bl.Br. at 10] Accordingly, we review his sufficiency clains to



determ ne “whether the evidence, when reviewed in the |ight nost
favorable to the governnent with all reasonable inferences and
credibility choices made in support of a conviction, allows a
rational fact finder to find every el enent of the offense[s] beyond
a reasonabl e doubt”. United States v. Redd, 355 F.3d 866, 872 (5th
Cir. 2003) (internal quotation marks omtted).

Concerning his assault and firearmuse convictions, Mrquez
contends he |acked the requisite nens rea. Toward this end, he
testified: he believed the Oficers were nenbers of a rival
nmotorcycl e gang, there to kill him he later suspected they m ght
be | aw enforcenent O ficers; but, “[e]ven though they were cops, |
still thought they was there to kill nme”. Contrary to his post-
arrest statenent that his shots were ained at the ceiling, Marquez
testified: he fired the first shot in a failed suicide attenpt;
and the second resulted from his weapon’s jammng and then
chanbering a round as his hand slid against the trigger due to an
i ncom ng tear-gas canister.

Regarding his nethanphetam ne conviction, Marquez also
contends, inter alia, no physical evidence directly linked himto
t he nmet hanphetam ne (e.g., his fingerprints were not found on the
met hanphetam ne’s container). He testified: he had no know edge
of the substance hidden in his car; and the itens in his barn were

for cleaning and cooking fish.



Anpl e evidence supports a rational juror’s finding Marquez
intentionally assaulted | awenforcenent Oficers, used afirearmin
furtherance of this crine of violence, and possessed di stributable
quantities of nethanphetam ne. The sufficiency challenges fail.

B.

Qutside the presence of the jury, Ms. Marquez testified her
husband had been treated for, anong other things, Post-traumatic
Stress Disorder, stemmng from his service in Vietnham Mar quez
proffered this testinony, not to support an expert opinion, but to
denonstrate his nental state during the events in question. In
evaluating, inter alia, the relevance of Ms. Marquez’' testinony

under Federal Rule of Evidence 401, the district court stated:

“[Ms. Marquez'] testinony ... doesn’t give the jury a basis to go
one way or the other ... without an expert to say what that neans”.
An abuse-of -di scretion standard of review applies. E g.,

United States v. Parks, 68 F.3d 860, 867 (5th Cr. 1995). Al ong

this line, “a trial court has broad discretion in determning the

adm ssibility of evidence based on relevance ..., and that
determnation wll be overturned only when the abuse of that
discretion is clearly shown from the record”. United States v.

Collins, 690 F.2d 431, 438 (5th Gr. 1982). Col l'ins upheld the
exclusion of the defendant’s wfe's testinony, proffered to
denonstrate the defendant’s nental state, because the testinony

“did not i1invoke specific observations, involved a professional



opinion as to nental conpetency, and related to a tinme period
distant fromthe events at issue”. |Id.

As in Collins, if Marquez wi shed to place his nental health at
issue, or use it to negate intent, he should have utilized an
expert w tness, such as the physician who, he clained, prescribed
medi cation for his psychiatric problens. In the absence of such
pr of essi onal acconpaninent to explain Ms. Marquez’ testinony’'s
relevance to the jury, 1its exclusion was not an abuse of
di scretion.

L1,
For the foregoing reasons, the judgnent is

AFFI RVED.



